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 Profile: international independent legal consultant

 Perspective: criminal justice, human rights law

 Agenda: advocate international law

 Understanding: the Trafficking in Persons Protocol

MY PERSPECTIVE AND AGENDA
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 Explore some ‘emerging challenges’:

Challenge some assumptions

Offer some questions for consideration 

OVERVIEW OF PRESENTATION
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‘OLD’ ISSUES

 Differentiating between 

human trafficking, 

migrant smuggling and 

other phenomenon

 Identifying victims of 

trafficking

 Research and data 

collection for prevention

‘NEW’ CHALLENGES

 Emergence of new terms 

(e.g. modern slavery) 

and new phenomena 

including extreme 

exploitation of migrants 

 Trafficking in the context 

of mixed and mass 

movements of people  

 Ethical, safe and useful 

research

OLD ISSUES, NEW CHALLENGES



 New York Declaration for Refugees and Migrants (2016)
 States reaffirmed existing international on trafficking and smuggling and 

 States committed to combatting abuses and exploitation of migrants and refugees, and to 
combat trafficking and smuggling

 States decided to adopt global compact on safe, orderly and regular migration 

 Global Compact on Migration (2017-2018)
 Consultations (thematic, regional and stakeholder) started in April 2017

 Stocktaking in Puerto Vallarta, Mexico (4 to 6 December 2017)

 Intergovernmental negotiations to be held February 2018 in New York

 2030 Agenda for Sustainable Development (2016)
 Eradication of human trafficking, modern slavery and forced labour

 Facilitating of safe, orderly and regular migration 

 UN Security Council Resolutions on human trafficking 
 UNSC Resolution 2331 (2016)

 UNSC Resolution 2379 (2017)

On conflict and post-conflict situations, terrorism linkages  

CURRENT ACTIVITIES



UNDERSTANDING 

HUMAN TRAFFICKING



CURRENT REALITIES

Human 
mobility

Political 
factors

Community 
factors 

Individual 
factors

VulnerabilityOpportunity



Differentiating between ‘victim’ of 

exploitation and empowered migrant

 E.g. Unmarried man finds construction 

work in the city with the help of his 

family. He receives no pay but gains 

status, thereby increasing social 

standing and marriage prospects.

 E.g. Girl runs away from a forced 

marriage and approaches a broker to 

find her work. She works in poor 

conditions for low pay as domestic 

worker and studies at night. 

Victims? Agents? And what is the 

consequence of the labels we ascribe?

Chal lenging us  

to  test  the  

impl icat ions of  

g iv ing people 

labels  they do  

not  ident i fy  

w i th

BIGGER 

ISSUES



Human
trafficking

Slavery

Forced
labour

Modern 
slavery

EMERGENCE OF NEW TRAFFICKING-

RELATED TERMS



Risks associated with the 
emergence of new terms: 

 Can further confuse 
understanding

- thereby impeding victim 
identification 

 Can conflate concepts (e.g. 
slavery with trafficking) 

- thereby raising threshold of 
what is considered to be 
abhorrent conduct

 Can confuse data

- thereby impeding ability to 
meaningful analyze and compare

RISKS OF NEW TERMS
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 Result of compromise + desire 

for clarity and flexibility

 High acceptance by States 

par ties (172 States Par ties) 

 Confusion persists!

 Several terms undefined, 

hampering prosecution.

 ‘Expansionist creep’ – can 

capture range of conduct but 

maybe goes too far  

 ‘Contraction’ of what 

constitutes trafficking  -

potentially excluding what 

should be captured

Resource: 

UNODC Issue 

Papers:

 ‘Abuse of a Position 

of Vulnerability’ 

 Consent 

 Exploitation

www.unodc.org

ONGOING CHALLENGES WITH 

TRAFFICKING PROTOCOL DEFINITION



 Need to retain flexibility to 

accommodate emerging 

forms of exploitation and 

changes in modus operandi  

balanced with 

Sufficiently precise 

understandings of terms 

that can be practically 

applied, in a way that is 

consistent and just 

From 

pract i t ioners

GOOD 

PRACTICE 



 Trafficking in Persons and 

Smuggling of Migrants Protocols

 Different definitions

 Different criminal elements

 Simplistic distinctions have 

been promoted, on basis of: 

 Consent

 Exploitation

 Source of profit 

 Transnationality

BUT, simplistic distinctions do 

not rise to complex realities of 

human mobility  

TRAFFICKING VS SMUGGLING
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HUMAN TRAFFICKING

 Assumption: 

Non-consensual

However, many victims of 
trafficking consent to their 
exploitation (though 
consent is irrelevant where 
means used).

Modus operandi is to use 
more subtle ‘means’  

MIGRANT SMUGGLING

Assumption:

Consensual

However, where there are 
no regular options, is 
consent meaningful? 

Also, many smuggled 
migrants do not consent to 
conditions and treatment  

QUESTIONING ASSUMPTIONS



HUMAN TRAFFICKING

 Assumption:

Exploitative 

True. However, what does 

exploitation mean? Does 

it matter whether the 

victim’s situation is 

improved by exploitation? 

How exploitative? 

MIGRANT SMUGGLING

 Assumption:

Non-exploitative

However, many smuggled 

migrants are severely 

exploited by smugglers; 

(e.g. economic, sexual, 

criminal exploitation, 

tortured for ransom)

QUESTIONING ASSUMPTIONS



Increased need for mobility + limited regular 
options = increased demand for smuggling

Smuggling = increases vulnerability to trafficking 
en route or in destination

On the other hand, smuggling may also offer a 
path out of vulnerability (including to trafficking)

Distinction between smuggled migrants and 
victims of trafficking becomes blurred

TRAFFICKING, SMUGGLING & MOBILITY



Do not force neat 

distinctions between 

complex and overlapping 

concepts

Do not make presumptions 

about immediate protection 

and assistance needs based 

on whether a person has 

been categorized as a victim 

of trafficking or a smuggled 

migrant 

On 

d is t inguishing 

between human 

t ra f f icking and 

migrant  

smuggl ing  in  

pract ice 

GOOD 

PRACTICE 



Harmonize understandings of 

phenomena with international 

law in international law, to: 

Guard against conflation of 

trafficking with all exploitative 

work / forms of exploitation 

Guard against conflation of 

human trafficking with migrant 

smuggling

Guard against conflation of 

migrant smuggling with mere 

facilitation of irregular migration

GOOD 

PRACTICE
Accordance 

w i th 

internat ional  

law



In human 

mobility

IDENTIFYING VICTIMS OF 

TRAFFICKING



 Victims may not want to be identif ied 

 Victims may try to evade detection (e.g. for migration motives)

 Resources (e.g. indicators) may not be tailored to context

 Lack of access to and/or training to use indicators  

 Situations in which potential victims of traf ficking are 

encountered may present other priority issues (e.g. crises)

IDENTIFICATION CHALLENGES  
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Assumption: Victims of 
trafficking can be 
identified at borders

 However: victims may 
not be identifiable as 
victims at borders –
shift categories

 Identifying victims 
before exploitation is 
difficult (intent?)

 Mass, mixed flows in 
complex situations 
strain identification 
capacity (at land and 
sea borders) 

CHALLENGING ASSUMPTIONS
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For a border official to 

identify a victim at a border 

prior to exploitation, she or 

he needs to determine:

Third party involvement 

(though third parties may 

not be present at borders)

Criminal intent  

 Profit / gain for smuggling 

 Exploitation for trafficking

NEED FOR REALISTIC EXPECTATIONS
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 Victim identif ication capacity 

may be low priority at borders 

in light of humanitarian crises

 E.g. Europe. > 1 million 

people entered Europe by 

sea in 2015 (3784 deaths in 

2015 and 5098 in 2016, and 

2826 so far in 2017).  

(source: IOM) 

 E.g. Bangladesh. Violence 

broke out in Rakhine State 

on 25 August 2017. More 

than 500,000 Rohingya

crossed from Myanmar into 

Bangladesh in < 5 weeks.

CHALLENGES IN CRISES
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Assumption: Restrictive 

borders prevent 

trafficking across them

However, restrictive 

border controls can 

increase vulnerability 

as smugglers are used 

to circumvent controls 

Also, victims may 

cross borders 

regularly 

CHALLENGING ASSUMPTIONS

© Marika McAdam



 Persons encountered may be refugees and asylum seekers, 

smuggled migrants, irregular migrants, facilitators of 

irregular migration, trafficked persons

 Protection obligations arise in international law

 International Trafficking and Smuggling Law 

 International Refugee law 

 Human Rights Law

 In short: protection and assistance of persons at borders 

should not be conditional on their identification as victims 

of trafficking

 Depending on the point a person is encountered, a smuggled migrant 

may have more protection and assistance needs than a victim of 

trafficking has.

KEY POINT: PROTECTION OBLIGATIONS



Develop indicators that are 

specific to context, and relevant 

to pre-exploitation phase

Focus on building understanding 

of protection and assistance 

obligations irrespective of 

complex legal definitions

Ensure that identification efforts 

do not undermine humanitarian 

response (and vice versa)

 In crisis situations, build 

partnerships between 

humanitarian experts and 

trafficking experts 

To st rengthen 

ident i f icat ion 

of  v ic t ims of  

t ra f f i cking

GOOD 

PRACTICE



 Reconcile protection principles in 
international law, from 

Transnational criminal law 

Human rights law 

Refugee law 

Humanitarian and other relevant law

 To achieve this, diversify 
partnerships to include experts in 
development and humanitarian crisis

In  accordance 

w i th 

internat ional  

law 

GOOD 

PRACTICE
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Of human 
trafficking 
in the 
context of 
human 
mobility

RESEARCH AND DATA 

COLLECTION FOR 

PREVENTION



Assumption: we have adequate data 

However understandings of phenomena, 
methodology and results are inconsistent, 
impeding its value for programming

 Example:

 2012 – 20.9 mill (ILO)

 2013 – 29.8 mill (GSI)

 2014 – 35.8 mill (GSI)

 2016 – 45.8 mill (GSI)

 2017 – 40.3 mill (GSI/ILO/IOM)

CHALLENGING ASSUMPTIONS
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'Modern Slavery' (2012 - 2017)



Assumption: Human 
trafficking research and 
data collection is safe 
and ethical 

BUT, research does not 
always meet ethical 
standards

Some research may be 
more harmful than 
helpful

Results are not 
necessarily useful for 
strengthening  
response

NEXUS Institute

Good Practice in 
Global Data 
Collection on 
Trafficking in 
Persons

Ethical and Legal 
Issues

www.nexusinstitute.net

CHALLENGING ASSUMPTIONS



 Increased appetite for ‘data’ (including big data)

 Emphasis on situations of exploitation  

However: Effective prevention in the context of human 

mobility requires stronger evidence base to understand:  

How economic, social and cultural factors impact on 

demand for smuggling services and fuel exploitation

How border and migration policies in countries of origin, 

transit and destination impact on trafficking and 

smuggling 

Whether responses to trafficking and smuggling are 

effective and whether there is any ‘collateral damage’

EMERGING DATA AND RESEARCH ISSUES



Ensure that data is collected in 
a way that is ethical, safe and 
useful

Shift lens from understanding 
exploitation to understanding 
root causes and drivers

Increase understanding of the 
links between trafficking, 
smuggling and mobility to 
ensure that these issues are not 
harmfully conflated:
 Prevention of migration is not the same 

thing as prevention of trafficking (or 
smuggling). Prevention of migration can 
exacerbate trafficking and smuggling.

In  research and 

data co l lect ion

GOOD 

PRACTICE



about 
human 
trafficking 
and 

human 
mobility

SHIFTS IN THINKING



 Shift from focus on 

more prosecutions 

 To focus on better 

prosecutions, that

Protect rights of 

victims / witnesses

Protect rights of 

accused persons

Disrupt trafficking 

ON PROSECUTION...
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Shift from identifying victims in situations of 
exploitation

 To also identifying persons vulnerable to trafficking 
(before exploitation phase) 

Shift from indicators of exploitation phase

To indicators of vulnerability to exploitation  

ON IDENTIFICATION...
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 Shift from more data and 
research 

To safe, ethical and useful 
data and research

 Shift from sensational 
exploitation-focused 
studies

To evidence-based studies 
on causes and drivers of 
exploitation, including: 

 Vulnerability to being 
trafficked / exploited

 Vulnerability to trafficking 
/ exploiting of others

ON PREVENTION...
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QUESTIONS FOR 

CONSIDERATION



How to prevent trafficking (and 
smuggling) in the context of 
human mobility, without 
further undermining the rights 
of those who may rely on 
them? 

E.g. how to combat smuggling 
without denying vital paths to 
safety

E.g. how to remove people from 
exploitation without denying 
livelihood

How to engage political will, 
without politicizing issues? 

P
R

E
V

E
N

T
IO

N



P
R

O
T

E
C

T
IO

N
 A

N
D

 

A
S

S
IS

T
A

N
C

E

How to identify people who may 

be vulnerable to trafficking, 

without impeding humanitarian 

response?

How to harmonize protection 

obligations across relevant 

spheres of international law?
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How to reduce reliance on 
victim-witness testimony?

E.g. where victims change status 
/ leave jurisdiction

E.g. where victims do not 
consider themselves to be 
victims

How to increase prosecutions 
without diluting seriousness 
of crimes?



P
A

R
T

N
E

R
S

H
IP

S

How to increase 
accountability, without 
alienating potential partners?

E.g. with rankings in reports 

How to strengthen 
partnerships between 
different ‘types’ of actor 
where understandings of 
phenomena are not 
harmonized? 

E.g. public / private actors

E.g. trafficking / humanitarian



ANTI-TRAFFICKING REVIEW

Call for papers
Irregular Migrants, Refugees or Trafficked Persons? 

- Full article: 4,000 to 6,000 words

- Debate: 800 – 1000 words

Debate : It is important and necessary to make clear 

distinctions between (irregular) migrants, refugees and 

trafficked persons

Submissions due: 7 January 2018

Latest issue: The Lessons of History 

- How the legacy of slavery impacts counter-trafficking

www.antitraffickingreview.org

http://www.antitraffickingreview.org


THANK YOU

Marika McAdam

marika_mcadam@yahoo.com.au
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